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RECOMVENDED ORDER

A hearing was held in Tallahassee, Florida on Novenber 28 - Decenber 1,
1988 before Arnold H Pollock, Hearing Oficer. The issue for consideration is
whet her Petitioner, Seacrest Cadillac, Inc., should be issued a notor vehicle
deal ership license to establish and operate a Cadillac notor car deal ership on
US. Hghway 19 in Port Richey, Florida.
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BACKGROUND | NFORMATI ON

On or about March 8, 1988, Seacrest Cadillac, Inc., (Seacrest), submtted
an application for a license as a notor vehicle dealer to the Respondent,
Department of H ghway Safety and Mtor Vehicles, (Departnent). Thereafter, on
April 26, 1988, counsel for Larry Dimmtt, Cadillac, Inc., (Dmmtt), in a
letter to the Departnent Director, protested the granting of a deal ership
license to Seacrest for the proposed facility and requested a formal hearing.
On April 29, 1988, the file was forwarded to the Division of Adm nistrative
Hearings for the appointnment of a hearing officer and after prelimnary matters
wer e di sposed of, on June 6, 1988, the undersigned set the case for hearing in
Tal | ahassee during the period Septenber 26 - 30, 1988. However, on August 26,
1988, upon Dinmitt's Motion to Continue with a representation that the parties
had agreed thereto, the case was continued to Novenber 28, 1988 at which tine
heari ng was begun as schedul ed.

At the hearing, Petitioners presented the testinony of Janes A. Anderson, a
consultant in the field of notor vehicle retail sales, and Dr. Richard L. Mss,
Associ ate Professor of Economics at the University of Tampa, and introduced
Petitioners Exhibits 1 through 122. Dinmmtt presented the testinony of Kenneth
Booker, service director for DDnmtt Cadillac; Robert F. Synons, service manager
at DDmmitt; Richard R Dinmtt, Vice president of Larry Dimmitt Cadillac; and
Dr. Richard W M zerski, an expert in the area of econom cs, marketing, and
advertising. Dimmitt also introduced Respondent's Exhibits 1 through 101.

Subsequent to the proceedings, both Cadillac Mtor Car Division and Larry
Dinmitt Cadillac, Inc. submtted Proposed Findings of Fact which have been rul ed
upon in the Appendix to this Reconmended Order.

FI NDI NGS OF FACT

1. On March 8, 1988, Seacrest Cadillac, Inc., filed an application wth
the Departnment for a notor vehicle dealer license to establish a new Cadill ac
dealership in Port Richey, Florida on U S. H ghway 19. Port Richey is |ocated
in Pasco County. Thereafter, pursuant to the provisions of Section 320.642,
Florida Statutes, Larry Dinmitt Cadillac, Inc., a Cadillac dealer currently
operating in Clearwater, Florida, filed a protest to the application with the
Department and requested fornmal hearing.

2. The general geographic area pertinent to the issue herein is the
Cadill ac, Tanpa Multiple Dealer Area, (MDA). An MDA is an area in which nore
than one deal er of a line-make shares a contractual Area of Primary
Responsibility, (APR), with one or nore other dealers of the same |ine-mnake.

The MDA is defined by contractual agreenment between the manufacturer and its
dealers: in this case Cadillac Mtor Division of General Mtors Corporation and
the relevant Cadillac dealers within the area.

3. The Cadillac, Tanpa MDA is conprised of Hillsborough, Pinellas, Pasco
and Hernando Counties. Three existing Cadillac dealers are in operation in this
area. Dinmtt is located on U.S. H ghway 19 north of State Road 60 in the
Countryside Mall area of Clearwater in Pinellas County 21 miles south of the
proposed Seacrest |ocation and approximately 40 mnutes driving time away. Dew
Cadillac is located in downtown St. Petersburg, also Pinellas County, at Third
Avenue South and Third Street, 40 mles south of the proposed Seacrest |ocation
and approximately 1 hour and 19 minutes driving time away. Mrse Cadillac,
(previously Bay Cadillac), is located in Tanmpa, Hillsborough County, at the



i ntersection of Florida and Fl etcher Avenues, 35 niles and approxinmately 58
m nutes driving tinme away.

4. There are also Cadillac dealers in Lakel and, Lake Wl es, and Bradenton
but these deal erships are not included in the Cadillac, Tanpa MDA and based upon
sales and registration informati on concerned with Cadillac consuner behavi or
these deal ers and the areas they serve are not a part of the community or
territory relevant to this hearing.

5. The Cadillac, Tanpa MDA is broken down into 5 separate Areas of
Ceographi ¢ Sal es and Service Advantage (AGSSA). Each AGSSA represents an area
wherein a deal er enjoys a conpetitive advantage over other dealers of the sane
i ne- make because of his geographic location. The 5 AGSSAs rel evant here are:

1. Northern Tanpa plus eastern Pasco and
Her nando Counties. (Morse)

2. Southern Pinellas County (Dew)

3. Northern Pinellas County (Dimmtt)

4. Western Pasco and Hernando Counties..
(proposed for Seacrest)

5. Eastern Tanpa near Brandon (no
deal ershi p within)

AGSSAs conmprised of U S. census tracts or otherwi se well accepted
geogr aphi c descriptions, are determ ned by the manufacturer who assigns each
geographic piece to its nearest deal er or proposed deal er |ocation unless there
is sone overriding consideration such as a natural or nman nmade barrier, (Tanpa
Bay), or a denonstrated unwillingness by consuners to travel fromone area to
anot her. AGSSA sizes and the geographic areas are flexible and can be changed
over tinme on the basis of changi ng popul ati on patterns and purposes. The
geographic definition of AGSSA 4 has changed fromtinme to tinme and may well
change in the future. The greatest growh in Pinellas County is in the northern
portion contiguous to Pasco County which, itself, can be expected to experience
a substantial growth in the future

6. AGSSA 4 consists of census tracts and geographi cal pieces which are
closer to the proposed Seacrest location than to any other existing Cadillac
deal er or which, utilizing sound business judgenent, should be assigned to AGSSA
4.

7. Consuner research indicates that within the Cadillac, Tanmpa MDA there
are two separate narket areas generally separated by Tanpa Bay. Those east of
the bay, (AGSSAs 1 and 5, covering Tanpa and Brandon), constitute one of the
mar ket areas. The area west and northwest of the bay, (AGSSAs 2, 3, and 4,
consisting of St. Petersburg, O earwater and Port R chey, respectively),
constitutes the other. The eastern market area, made up of AGSSAs 1 and 5, are
not only geographically but by consuner behavior, separated fromthe other three
and do not constitute a part of the conmmunity or territory relevant to the
i ssues herein.

8. A Cadillac dealership is not currently located in Port Richey. For
that reason, a determ nation whether AGSSAs 2, 3, and 4 conprise a single
community or territory, or whether AGSSA 4 is separate and distinct is not easy
to make. Indications are that it is a single conmunity or territory and that
the establishment of a dealership in Port Ri chey would not change this.



9. Cdearly there are two and Petitioner contends three separate auto
shoppi ng areas for high group or prestige/luxury cars along U S. H ghway 19
within the AGSSA 2, 3, 4 community or territory. One of these surrounds Dew
Cadillac in St. Petersburg; one is in the area of Dimmitt Cadillac in
Clearwater; and the third, if it exists as Petitioner clains, would be |ocated
near Port Richey in the area of the proposed Seacrest |ocation

10. Nunbers of people al one, however, do not necessarily determ ne the
market for a particular brand of autonmobile. A denographic profile is often
hel pful in evaluating market potential and can play a significant part in the
eval uati on of adequacy of representation, the basic issue involved in this case.

11. Studies run by and for General Mtors Corporation indicate that 63% of
Cadi |l ac buyers are 55 years of age or older and over 60% of Cadillac buyers
have househol d i ncome in excess of $55, 000. 00.

12. Survey statistics reflect that a | arge percentage of the population in
AGSSAs 2, 3 and 4 are 65 and older. Mre than half the population in AGSSA 4 is
over 55 and nore people 65 or over reside in AGSSA 4 than in the other two
AGSSAs within the community or territory.

13. Age alone is not the determ ning factor, however. \While ol der
i ndi vidual s generally have node di sposabl e i ncone than younger people who have
ot her needs for their noney, the percentage of household i ncone which is
"di sposabl e" is not necessarily indicative of the individual's ability to
purchase a hi gh group/luxury vehicle.

14. Studies reveal that a higher percentage of people residing in AGSSA 4
have | ower incone levels than in the Florida zone. However, average househol d
wealth in AGSSA 4 is about the sanme as in the 2,3,4 comunity or territory and
only slightly lower than in the state as a whole. Fromthis it m ght be
inferred that because of the | ower nunmber of "well to do" people in AGSSA 4, the
popul arity or high group or luxury cars, when conpared to all cars sold, may be
| ower than average. However, inconme does not have an overriding effect on
Cadillac's share of the domestic high group market.

15. The high group includes the Cadillac, the top of the |ine Buicks and
A dnobi I es, the Lincoln Town Car, the top of the Chrysler line, and severa
i mports.

16. GCeneral Mdttors Corporation's quarterly CAMP report which relates to
aver age househol d i ncone, marital status, sex, and education of purchase
deci si on- nakers, recogni zes that even within the high group, certain vehicles do
not conpete. Wthin the high group, there are three conpetitive subgroups
whi ch, because of size, price, style, or inage, conpete nore directly against
one another. The three categories are the |large luxury, the El Dorado/ Mark, and
the Seville/Continental. |In the first are primarily the passenger sedans and
coupes and included are three Cadillacs, (deVille, Fleetwdod and Broughan); the
upper line of A dsnobile and Buick; the Lincoln Town Car; and the Chrysler Fifth
Avenue. The "sport division" includes such vehicles as the El Dorado, the Mark
VI, the Corvette, the Porsches and the Jaguars, and the third subcategory
i ncludes the Seville, the Continental, the Mercedes, the BMWVWand the upper line
Vol vos.

17. Conpared with both the Florida and the AGSSA 2,3,4 comunity or
territory, nore purchasers in AGSSA 4 selected cars fromthe |arge |uxury
subcategory and fewer fromthe other two.



18. Since Cadillac generally dom nates the large luxury group, it is
appropriate, in an analysis of market penetration, to | ook at that sub group
i ndependent of the others. Market statistics indicate that during 1987, 1,309
hi gh group cars were registered in AGSSA 4. O this nunber, 76.5%were in the
| arge luxury segnment. This conpares to 52.4%in the Florida zone. Wthin that
Fl orida zone, Cadillac garners 46.3%of the |arge luxury segnent, 11.73% of the
El Dor ado group segnent, and 6.31% of the Seville group. Wen these percentages
are applied to the 1,309 unit sales in the AGSSA 4 high group market, Cadillac
coul d reasonably expect to sell 464 large luxury cars, 17 cars in the El Dorado
group, and 9 cars in the Seville group for a total of 490 units. When the three
segnents are conbined to reflect a single market share for Cadillac in AGSSA 4,
an expectation of 38.3%share results.

19. As it was, however, in 1987, Cadillac sold a total of only 333 in
AGSSA 4 which represented a |l oss of 162 cars in the large luxury group and a
conbined gain of 5 fromthe other two for a net |oss of 157 cars from
expectation. In other words, Cadillac achieved 68. 7% of what it could
reasonably expect to have achieved in AGSSA 4. On the other hand, in AGSSAs 2
and 3, Cadillac nmet or exceeded 100% of its estimated |arge |uxury group share.
It should also be noted that al nost every other donestic high group manufacturer
represented in the large luxury group in AGSSA 4 al so achieved better than 100%
of its expectation for that segment. Further, the Wst Pal m Beach, M anm, and
Jacksonville Cadillac MDAs al so net or exceeded 100% of their expected
penetrati on.

20. Wiile the donestic high group nodels did well in AGSSA 4, the other
hi gh group manufacturers not represented by dealers in AGSSA 4 did not do as
well. BMWN Mercedes, Volvo, and Acura all were bel ow 100% as was Cadillac, and
it is interesting to note that BMN Mercedes and Volvo, with 83, 77 and 71% of
expectation respectively, exceeded Cadillac's performance in AGSSA 4, (68.7%.
Fromthis, Petitioners claimit is obvious that Cadillac is under-represented in
AGSSA 4 and that if it is to achieve its fair market share, it nust be
represented by a dealership within the AGSSA. This is not as certain as
Petitioners would urge, however, since factors other than nmere presence within
the district contribute to the nunber of cars of a particular brand sold.

21. Another factor to consider in analyzing Cadillac's adequacy of
representation in the area is the ratio of Cadillac registrations in AGSSA 4 to
registration of its legitimte conpetitors and to conpare this ratio to the
Fl orida zone and AGSSAs 2 and 3. Cadillac outsells Lincoln in the Florida zone
by 160% and in AGSSAs 2 and 3 by 178% However, in AGSSA 4, Cadillac sells only
87% of the nunmber of cars that Lincoln does. The sane rel ative conparison hol ds
true for Cadillac's conpetitors anmong the |large luxury cars. Al npst w thout
exception, Cadillac registrations in AGSSA 4 woul d have to increase two or three
fold to equal its registration performance in the Florida zone and i n AGSSAs 2
and 3.

22. Another factor for consideration deals with the ability of the
customer to secure conpetent service in a reasonable period of tinme at a
convenient location. In the early 1980s, popul ation figures showed the majority
of people in the Pinellas/Pasco County areas were located in St. Petersburg,
(Dew), Cearwater, (Dimmtt), and to a | esser degree, Port Richey. Between 1970
and 1988, the popul ati on defined not only by individual but by househol ds has
i ncreased significantly in the Cearwater AGSSA and in the Port R chey AGSSAs,
but not as much in the St. Petersburg area. People and households in the AGSSA



2,3,4 cormmunity or territory nore than doubled. 1In AGSSA 4, alone, both
i ndi vi dual s and househol ds qui ntupl ed.

23. It is generally accepted that vehicle registrations correspond to
popul ation density with registrations in the community or territory being
concentrated primarily in the areas surrounding St. Petersburg, C earwater and
Port Richey, the three separate high group auto shopping areas identified herein
previously. Cadillac has no representation in AGSSA 4.

24. Wil e popul ati on has increased radically, however, the nunber of
Cadillac dealers in the community or territory has not increased at all. The
two who were in business in 1940 are still operating. In 1970, Cadillac was
represented by only two dealers, Dew and Dimritt. Now, with the popul ation
i ncreased between two and five tines, Cadillac renmains represented by only two
dealers and is the only domestic high group manufacturer not represented in
AGSSA 4. Pasco County, located in AGSSA 4, is the only county in Florida with a
popul ati on over 100,000 that does not have a Cadillac dealer. This fact is
meani ngl ess, however, unless it relates to a |lack of conmpetition in sales or a
lack of ability to provide service once a sal e has been nade

25. In that regard, at the present tine, Cadillac owners in AGSSA 4 nust
travel an average of 28.4 miles to get to the nearest Cadillac dealer for
service as conpared to 7.4 niles average for other donestic high group brands.
In AGSSA 2 and 3, the average distance for a Cadillac owner to get to the
nearest dealer is 7 mles or less. This substantial difference between 28.4
mles and 7.4 mles is significant as it clearly inpacts upon brand sel ection at
pur chase ti me.

26. This is not to say that either Dinmtt or Dew are not providing
quality service in a tinmely fashion to area Cadillac owners. To the contrary,
the evidence present by Dimritt establishes that it operates a quality service
program w th innovative and creative custoner service benefits and no evi dence
was presented to indicate service quality or accessibility, at least as to
Dinmitt, is |acking.

27. A nationw de survey conducted in 1983 reflected that at |east 36% of
Cadill ac buyers visited a dealer of at |east one other brand before buying their
Cadillac. Petitioner contends, and it appears reasonable, that this indicates
that not all Cadillac buyers start out intending to buy a Cadillac and if a
Cadillac dealer is not readily available, potential Cadillac custoners may well
sel ect a conpeting brand rather than expend the extra effort to exam ne the
Cadillac. The sane survey also indicated that nore than half of those who
ultimately bought Cadillacs visited at | east one other Cadill ac deal ership
bef ore making their purchase. Consequently, if a potential Cadillac buyer in
AGSSA 4 desired to conparative shop anong Cadill ac deal ers, he would have to
travel on the average nore than 85 nmiles to do so. This is significantly higher
than for other domestic high group brands.

28. Petitioner also contends that the conmunity or territory has now
outgrown a two deal er network located in the lower third of the geographica
area involved. In light of the increasing population growth in AGSSA 4 and the
fact that the | ower disposable incone situation there may well not remain
static, there is sone substance to Petitioner's argunent.

29. "Market share" and "sal es penetration" are reliable nmeasures of dealer
representation. "Market share" nmeasures a manufacturer's percentage of a given
mar ket based upon registration data obtained by R L. Polk fromthe various



states, and recorded nonthly on a county-by-county, state-by-state, and nationa
basis. "Sales penetration" neasures actual unit sales conpared with total sales
potential using manufacturer warranty data, whether or not the vehicle is

regi stered.

30. The issue of "expected penetration"” discussed previously, reflected
that for the AGSSA 2,3 4 conmunity or territory, Cadillac incurred a gross
registration | oss of 320 vehicles, that is, vehicle registrations shy of the
expected nunmber of registrations within the area. This shortfall, Petitioner
contends, is conpounded by an additional 484 vehicles registered in the AGSSA
2,3,4 community or territory which were sold to residents by Cadillac deal ers

fromoutside the conmunity or territory. The total shortfall, then, is 804
vehi cl es.
31. If it is assunmed that a new dealer in Port Richey would penetrate the

market at the same rate as the currently existing dealers in the community or
territory, it should register 350 units which equates to 43% of the shortfall

| eaving 454 units to Dew and Dinmtt to conpete for. |If the 804 shortfall
figure is accurate, it would appear that addi ng another dealer to the community
or territory would result in increased conpetition anong the existing deal ers
for the shortfall sales which should, according to Petitioner, result in nore
sales and a reduction in shortfall. No evidence was introduced to show where
the extra-community or territory vehicles were originally sold however. It well
may be they were sold by Morse in Tanpa, within the MDA, or by deal ers from out
of the MDA or the zone. How many of them could be recaptured is specul ative.

32. Throughout this discussion so far a distinction has been nmade between
AGSSAs 2,3 and 4 and AGSSAs 1 and 5, considering them basically as independent
sections within the Cadillac Tanpa MDA. Respondent contends this is inproper
and prohibited by established case | aw. Respondent has not, however, shown that
a consideration of the entire MDA as the comunity or territory, as it suggests,
with AGSSA 4 as an identifiable plot, would result in a different concl usion.

33. Respondent contests Petitioner's analysis of market representation
with a thrust of its own asserting that AGSSA 4 has exceeded nost of the
establ i shed indicators or standards for the period 1985 - 1988 and when conpared
to the United States as a whole, has consistently outperformed the nation while
currently exceeding the Florida zone average. Review of Respondent's own
statistics, however, reveals that while AGSSA 4 has outperforned the nationa
average, with the exception of the first six nonths of 1988, it has consistently
trailed the Florida zone by several percentage points and the Tanpa MDA by a
narrower margin. In this one regard, Respondent's point of viewis extrenely
short sighted. Conparison against a national average carries far |ess weight,
consi deri ng the denographics, than does a conparison with a nore | ocalized and
conpar abl e popul ati on base. 34. Respondent further contends that while
nationally Cadillac's registration penetration of high group vehicles has
declined al nost 10% during that period, AGSSA 4 has shown an increase of al nost
5% It is inportant to note as well that while the other conparabl es have been
decreasing in percentage of penetration, with the exception of 1986, AGSSA 4's
record has i nproved.

35. Conparing AGSSA 4 with other AGSSAs in the Tanpa MDA shows that AGSSA
4 has, during the last two years, shown a substantial gain in market share
joined in gain only but to a | esser degree by AGSSA 2.

36. It should be noted that these statistics are based on vehicle
registrations, not sales. During she past two years, both Dimmitt in Cl earwater



and Morse in Tanpa have rel ocated further north toward the area of AGSSA 4 and
Mor se underwent a change in ownership during the same period. Respondent
asserts that these changes in deal ership |ocation and ownership "have had a
profound inpact in ternms of what has and will happen in AGSSA 4." A review of
Cadillac registrations in AGSSA 4 for the period 1985 t hrough June, 1988 refl ect
that Morse increased its penetration fromjust over 10%to 25%wi thin the AGSSA
and this factor, when coupled with Dimmitt registrations in the AGSSA, make up
approximately 87% of all Cadillacs registered in the AGSSA. VWil e inprovenent
has been shown, it is clear that those two deal ershi ps, neither one of which is
| ocated within the AGSSA, account for a preponderance of Cadillac sales within
the AGSSA. The fact remamins that Cadillac sales within the AGSSA are still far
bel ow expected penetration. The fact that Cadillac's performance in AGSSA 4
would rank it 40th out of 148 markets nationwide, if it were an MDA in its own
right, is not dispositive of any issue here. The question is not whether
Cadillac is selling cars but whether Cadillac is selling the nunber of cars it
shoul d be selling. Conparing AGSSA 4 as it currently exists as a part of the
Tanmpa MDA with other MDA's is invalid.

37. Respondent presents evidence to indicate that based on 1988
registration data AGSSA 4 neets or exceeds in its Cadillac market share the
performance of the Tanpa MDA, the Tanpa District, the Florida zone, the nation
as a whole, and the nedi an MDA average and that only AGSSA 2 and 3 in the Tanpa
MDA have perforned as well as AGSSA 4. This is meaningl ess, however, if market
conditions in the area indicate a substantially higher potential than is being
achieved. |If so, then the representation is inadequate.

38. Accepting as accurate Respondent's assertion that many manufacturer's
use 85% of a "standard" as the criteria to determne a dealer's acceptabl e
efficiency or adequacy, and recognizing that AGSSA 4 achieves a Cadill ac market
penetration in excess of 85%of "the national average, the Florida zone, the
Tanpa District, and the Tanpa MDA for 87 and 88," that figure, as well, is
meani ngl ess unless it is acconpani ed by an expl anati on of the "standard" applied
by the manufacturer. Here, General Mtors Corporation, by its intention to
award a dealership within the geographical AGSSA 4 to Seacrest, is apparently
not satisfied that its narket share in AGSSA 4 is acceptable regardl ess of the
fact that registrations within the AGSSA exceed 85% of the registrations in
ot her geographic entities.

39. Respondent suggests another test be used to evaluate the adequacy of
representation of Cadillac in the AGSSA 4 area. This is based on gain/loss
regi strations conpared to accepted retail penetration standards and is the
di fference between actual Cadillac retail registrations in an area and the
nunber of registrations that woul d have occurred had it achi eved the average
penetration within that area be it national, zone, district, MDA or AGSSA.
These anal yses are theoretical and are based on percentages unadjusted to
refl ect reasonabl e expectations for the denographic nakeup in the market. |If
adj usted for denography, Respondent contends, AGSSA 4 would reflect a | ower
penetration because of its relatively | ow household incone.

40. Uilizing this suggested analysis reflects that in each year between
1985 and 1987, when conpared agai nst the Florida zone, the Tanpa District, or
t he Tanpa MDA, AGSSA 4 |ost sales. The maxi mum nunber occurred in 1986 when, as
conpared against the Florida zone, AGSSA 4 woul d have [ost 69 sales. 1In each
year, however, as conpared to the national average, AGSSA 4 exceeded the
nati onal standard and in 1988, it exceeded not only the national figure but the
other three categories as well. Since the nunber is so small, and since the
trend i s upward, Respondent urges, there is no justification to support a new



single line Cadillac deal ership and establishnent of such a deal ership would
canni bal i ze the surrounding dealers. This argunment is not persuasive, however,
as it appears based on a | ess than adequate net hodol ogy. While conparisons
agai nst standards are used not only by autonobile manufacturers but al so by

ot her product and service venders, and while both General Mtors and USAI

regul arly use conpari sons agai nst the nation, zone, and MDA, those el enents

whi ch make up the parts of the analysis must be supportable and those utilized
here do not so appear

41. As was stated previously, Dimmtt has shown an increase in its sales
in the AGSSA 4 area since its nove to its current |ocation closer to the
boundary of the AGSSA. Part of the increase is undoubtedly related to the nove
but another part also may be related to the fact that it has substantially
increased its advertising in the area.

42. Dimmitt asserts it is one of the largest Cadillac facilities in the
Florida zone and was built with a view toward servicing an increasi ng narket.
No doubt this is so.

43. On bal ance, however, it would appear that with the increasing
popul ation in the Pasco County area of AGSSA 4, which is spreading to the north,
away fromD nmtt rather than closer to the AGSSA 3 boundary, and consi dering
the fluctuation in household incone due to the attraction of different incone
groups by the construction of related residential areas, and the basic
statistics which show that at the current time, AGSSA 4 is not achieving a
reasonabl e potential expected of it, it would appear that AGSSA 4 i s not
adequately served by the exiting dealerships in AGSSA 1, 2 and 3. This is due
primarily to the distance factor and not the caliber of service rendered by the
exi sting dealers. Convenience to the custoner, renmenbering that Cadill ac
customers are, for the npst part, older citizens, is an inportant consideration
and with the aforenmenti oned expected popul ation surge, it is considered unlikely
that the establishment of a new deal ership in AGSSA 4 woul d have a permanent or
long lasting adverse effect on the dealers not serving the area.

CONCLUSI ONS OF LAW

44. The Division of Adm nistrative Hearings has jurisdiction over the
parties and subject matter in this case. Section 120.57(1), Florida Statutes.

45. The standard for issuance of a notor vehicle dealer license in Florida
is found in Section 320.642, Florida Statutes, which states:

The Departnent shall deny an application
for a notor vehicle dealer license in any
conmmunity or territory where the
licensee's presently licensed franchised
not or vehicle dealer or deal ers have
conmplied with |licensee's agreenents and
are providing adequate representation in
the conmunity or territory for such
licensee. The burden of proof in show ng
i nadequat e representation shall be on the
i censee.

46. In the instant case, the burden of proof falls upon General Mdtors
Corporation to establish that its currently licensed dealers in the "comunity
or territory"” are not providing adequate representation therein. Neither



Ceneral Mdtors Corporation nor Seacrest contends that the existing Cadillac
deal ers have not conplied with their deal er sales and service agreenents. To
the contrary, the evidence clearly establishes that the currently existing
dealers within the territory of the Cadillac Tanpa MDA are in full conpliance
with said agreenents.

47. The purpose of Section 320.642 is to prevent manufacturers from
est abl i shing nore deal ershi ps than a market can support. Plantation Datsun
Inc. v. Calvin, 275 So.2d (Fla. 1st DCA 1973). Here, the evidence shows that
with the current and projected popul ation increase in AGSSA 4, far above that
within the MDA as a whole, the market has outgrown Cadillac's existing deal er
network in the MDA and the community or territory.

48. The basic issue of fact and of law relates to the definition of the
term"comunity or territory” and the governing statute does not provide this
definition. The courts, however, have provided sone gui dance indicating that
the "community or territory” is an "identifiable plot not yet cultivated, which
could be expected to flourish if given the attention which the others in their
turns received." Bill Kelley Chevrolet, Inc. v. Calvin, 322 So.2d 50, (Fla. 1st
DCA 1975) .

49. In this case, Respondent, Larry Dimmtt Cadillac, Inc. contends that
the "community or territory” consists of the entire Cadillac Tanpa MDA
Petitioners, on the other hand, contend that the "conmmunity or territory”
consists of that identifiable portion of the Tanmpa MDA consisting of Pinellas
and parts of Pasco and Hernando Counties which it has identified as AGSSAs 2, 3,
and 4.

50. For the purposes of this case, the relevant conmunity or territory is
AGSSAs 2, 3, and 4 which consists of Pinellas and parts of Pasco and Her nando
Counties. Further, the evidence establishes that AGSSAs 2, 3, and 4 constitute
an identifiable and distinct retail marketing area.

51. Cadillac has sustained the burden of proof placed upon it by Section
320. 642 and has denonstrated that the existing Cadillac deal ers, none of whom
are located within AGSSA 4, are providing i nadequate representation in the
community or territory as a whole, in terns of market penetration in AGSSA 4.
The Tanpa MDA is geographically different fromthe normsince there are two
i ndi vi dual buyi ng areas separated by a natural barrier plus the extended
di stance fromthe northernnost dealer to a | arge percentage of the public in the
west ern area.

52. There is currently no Cadillac deal ership in AGSSA 4 though
Respondent, Larry Dimmtt's, dealership is located close to the southern
boundary thereof on US H ghway 19. Larry Dinmtt and Morse Cadillac, located in
Tanmpa (AGSSA 1), are the two Cadill ac deal ershi ps which sell the nost cars in
AGSSA 4.

53. The evidence of record clearly shows that Cadillac is underproducing
in AGSSA 4 by achieving only 68% of its "expected penetration” in that
"community or territory." Respondent contends that AGSSA 4 does well agai nst
the nati onal average, the Florida zone average, and the Tanpa MDA average as
wel |l as the Tampa district but adequate representation is not necessarily
dependent upon a conparison with other areas. Adequate representation relates
to the area in question and when the evidence indicates that a particular brand
of vehicle is not adequately performng within a properly identified "conmunity



or territory,"” the conclusion which reasonably follows is that the existing
representation is inadequate.

54. Examining the statistics presented by Petitioners indicates that
Cadillac is either nmeeting or exceeding its "expected penetration"” standard in
both AGSSAs 2 and 3. In fact, in AGSSA 3, immediately south of AGSSA 4, the
expected penetration standard is exceeded. Petitioner also has established that
Cadillac's nost likely donestic conmpetitors, Lincoln Town Car and Chrysler Fifth
Avenue, have exceeded their expected penetration standard in AGSSA 4 where each
has a dealer representing it. It can be seen, therefore, that Cadillac, which
normal ly outsells its conmpetitors, is not conpeting properly in AGSSA 4 where it
has no dealer. The reason for this is the subject of dispute.

55. It is significant that Cadillac custonmers in AGSSA 4 have to travel an
average di stance of 28.4 niles to the nearest Cadillac dealer but only 7.4 nmles
or less for other domestic brands. 1In addition, in AGSSA 2 and 3, Cadillac

customers have to travel only an average of 7 nmles or less to the nearest
Cadi | |l ac deal er, and when the additional factors involving dealer visitation
prior to purchase is included, it becones clear that Cadillac suffers a decided
di sadvant age w t hout a deal ership in AGSSA 4.

56. The | ow penetration, the significant net registration | osses, and the
rapi dly growi ng market show an additional dealership is needed. Cadillac has
produced current statistics on market penetration which is a primary factor in
det erm ni ng adequacy of representation. See Art Mran Pal m Beach Ponti ac- GVC,
Inc. v. Stewart Pontiac Conpany, Inc., etc., DOAH Case No. 86-0289 (Florida
Di vision of Mtor Vehicles 1987), decision affirmed on appeal in Stewart Ponti ac
v. State Departnment of Hi ghway Safety and Motor Vehicles, 511 So.2d 660 (Fla.
4t h DCA 1987).

57. Therefore, it becones evident that considering all the factors, a
br eakdown by AGSSA within the Tanpa MDA is an appropriate nmethod of defining a
"comunity or territory"; that AGSSA 4, currently without a Cadillac deal ership
i s underserved and not adequately represented; but that |ack of adequate
representation does not relate to the caliber or quality of service or effort
denonstrated and di splayed by the currently existing Cadillac deal erships.

RECOMVENDATI ON

Based on the foregoi ng Findings of Fact and Conclusions of Law, it is,
t herefore:

RECOMVENDED t hat the application of Seacrest Cadillac, Inc. to establish a
Cadillac dealership in the vicinity of AGSSA 4, (Port Richey), be granted.



RECOMVENDED i n Tal | ahassee, Florida this 13th day of March, 1989.

ARNOLD H. POLLOCK, Hearing Oficer
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399- 1550

(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 13th day of March, 1989.

APPENDI X TO RECOMVENDED ORDER
IN CASE NO. 88-2252
The follow ng constitutes ny specific rulings pursuant to Section
120.59(2), Florida Statutes, on all of the Proposed Findings of Fact submitted

by the parties to this case.

FOR THE PETI Tl ONERS:

1. & 2. Accepted and incorporated herein
3. - 5. Accepted and incorporated herein
6. - 15. Accepted and incorporated herein

16. Accepted and incorporated herein

17. Accepted and incorporated herein

18. Accepted and incorporated herein

19. Accepted and incorporated herein

20. & 21. Accepted and incorporated herein
22. Accepted and incorporated herein

23. Accepted

24. - 26. Accepted and incorporated herein
27. Accepted and incorporated herein

28. Accepted and incorporated herein

29. Accepted

30. Accepted and incorporated herein as pertinent

31. - 33. Accepted and incorporated herein

34. - 36. Accepted and incorporated herein

37. Accepted and incorporated herein

38. - 41. Accepted and incorporated herein

42. Not a Finding of Fact but a conment on the evidence

43. - 45. Not a Finding of Fact but a conment on the evidence

46. Accepted but not rel evant
47. Not a Finding of Fact but a conment on the evidence

BY RESPONDENT DI MM TT:

Accepted and incorporated herein
Accepted and incorporated herein

- 5. Accepted and incorporated herein
& 7. Accepted

- 10. Accepted and incorporated herein
1. & 12. Accepted and incorporated herein
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13. Accepted

14. Accepted and partially incorporated herein
15. & 16. Accepted and incorporated herein
17. Accepted and incorporated herein

18. Accepted

19. & 20. Accepted and incorporated herein
21. Accepted but qualified by the possibility of change in denographics.
22. - 27. Accepted and incorporated herein

28. Accepted

29. & 30. Accepted

31. Accepted

32. Accepted and incorporated herein

33. - 35. Not totally supported by the evidence. Accepted in part and rejected

in part.

36. & 37. Accepted and incorporated herein

38. Accepted

39. Accepted and incorporated herein

40. Accepted

41. Accepted

42. & 43. Accepted and incorporated herein

44. Accepted

45. & 46. Accepted and incorporated herein

47. Accepted and incorporated herein

48. - 50. Accepted

51. Rejected as contra to the weight of the evidence

52. & 53. Accepted but given limted weight due to questionable rel evance
54. Accepted and incorporated herein

55. Accepted and incorporated herein

56. Accepted and incorporated herein

57. Accepted

58. Repetitive of Findings of Fact 36. & 37.

59. - 61. Accepted and incorporated herein but not an issue. Dimmitt's
performance of service and customer satisfaction was not questioned.

COPI ES FURNI SHED:

Dean Bunch, Esquire
101 North Monroe Street, Suite 900
Tal | ahassee, Florida 32301

Edward Ri sko, Esquire

Ofice of the General Counsel
CGeneral Modtors Corporation
New Center One Buil di ng

3031 West Grand Bl vd.
Detroit, M chigan 48232

M chael A. Fogarty, Esquire
Post O fice Box 3333
Tanpa, Florida 33601

Dani el D. Myers, Esquire
402 N. Ofice Plaza Drive
Suite B

Tal | ahassee, Florida 32301



M chael J. Al derman, Esquire

O fice of General Counsel
Depart ment of Hi ghway Safety
and Mot or Vehicl es

Nei | Kirkman Buil di ng

Tal | ahassee, Florida 32399- 0500



